n Arbo Qu 260012) 23 


The Classical Islamic Law of Wag 
A Concise Introduction 
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1. Introduction 


Wagf (pl auqif) s desclbod as the most important ünsiudon, which 
povided che foundation for Islamic cviaton aic wer interwoven wit 
eenrre rhigious lied rhe social economy of dime! Prom menques 
T Ending ak 
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school and hospital to markets and inns. mort ofthe public eror ws 
financed through auf The ag provided the only permanent organic 
ond form under llam law which did aot caplicty have the concepe oF 
Impersonal jacit personal Therefore he wagfwas the mor suittble 
Tegal frm for financing long lasting services. Small wonder i the entire 
actor of pulli eves in the Malim werd was managed through axa 
before se advent of he modern st in che wench centu? Imerr- 
ingly, the wig was nox Limited othe provision o public services. A lage. 
ruber of af properties were reserved in fiar ofthe founders and 
thei foni members, generation fter generation However ven in such 
price aug de umo beneficiaries were the poorof socie o public 
Seres Therefore, the senf 2s 2n Intitution encompasses both private 
and public fancrone” 

The sale ofthe involvement ofthe vagfin Musi societies was enor 
soa. Between one-half and tworthisd of the ded property inthe 
Ocoran Empire was eld by sufi the cay erie cemnury Athe 
same time, oneal of the land in Algeria and one chil n Tunis wat 
made wugf A similar percentage of res care was abo vested in axgefn 
Egypt The reson for this enormous proliferation of uqif'is ad to he 
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the precarious protection of propery righ in Muslim soccies. Fn 
the sate was the Iya owner of mont of the land. Secondi, confiscation 
was sone policy tothe exten that historians wpecifally mentioned the 
ruler ho did not confiscate properties Tn thew circumstnces dhe wu 
provided a mechanism for che preservation of property for family mem 
bers. By making a wagf of his propery in favour of his family or some 
public Cause the founder divested hime ofthe gl owmership. As he 
arf gall s chaiableisinuton, rulers could noc hy their ands on. 
t withoucimvolong public anger. 

“This stud intendi to provide s bre description of amic lw of ag 
derived For the chica Fig erar. The primary focus is on de 
Hazaft School but comparison ilo made with ocher school here nec 
eins The Find al lrqirona (ao known as Feta al Hind) 
sod the Hadas provide the primary source fo this study. The former was 
‘compiled upon the order of Emperor Aurangoc ‘Alamgir and the aer. 
Nastien by Famous Harafi joris Margins? Other aaa eet oF 
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Sunni Schools and treatises of later scholas have aso been consulted for 
this udy 


2, Pundamentals ofthe Classical Islamic Law of Wagf* 


Licey, wugf means detention and it stems from the Arabie root veh 
ege? which means Yo op! or to hold * Under Inn law, it cere 
oam inidcional arrangement whereby the under endows his property 
in fvour af some particular persons or objects, Such propery is prpenu 
ally reserved forthe stared objectives and cannot be alienated by inher: 
tance, sale gift or otherwie Inthe organisations] structure of 1 af 
hae ate vee major partes. The founder is alle dhe ei, who ceaes 
a wagfether by wetng or pronouncing his intention ro make a wagf of 
bis property in fvour ofthe beneficiary or benetaris, called mau 
"alg who, according e some juri must be capable of owning propety. 
A swag can alo be created for specie parpoe, ez promotion of ei 
flows education or the we af the needy and the por. Ihe dird parry 
is the administrator, clled the ware, who sdminiter the wea 
according othe conditions lid down by the founder. The gf performs 
the dery of supcrision ever the adf by Kerpimg a check on the admini 
stor A specialised government department (dido) to govern public 
‘nugificabo und ae ely athe Unayyal dynouy (661-750 AD). 

"The intction of arf nox mentioned in the Qur'o, which is con 
sidered the primary source of Shari." However, de general vers ar 
emphasis charity ar talento be the legal authority from the Quran for 
thevaldity ofthe wagfl There sre traditions ofthe Prophet ad his Com 
pnions who esalished che wagfasadaga charity). Although such ad 
Hons provid the bass for wl the detailed lw was developed by 
jurists on the basis of secondary sources of lani kw sucha gd (al 
gr fra consensu) itis (uitic preference). ished (continuity) 
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and ‘uf evo) and reis die scopo delopnens of de 
"ime The pide f Sd pub ood was abo applied in te ber 
periods in det lic nc prc ach as cash age 
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21, Definition of Wag and the Ounerbip of Waal Property 


Ies ot sbi ot sabi conveys the meaning of detention fom disposal 
“Thee thre ate she ar (elici words for he ant Seep, trim and 
tibiae the impli expressions for it. Sadaga ial wed Torah and 
dub (p. of iba means gli ein and bid are also used foror. 
things such a ihir™ and yn oath) and are no exclusive for he wag 
“Therefore inorder to imply ugf y chews ofthe as thee expressions. 
they must he accompanied with other words, kc adea natif. adu 
mala, diga marr o aduga wai Haa 
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Juries agree hat ina ag the substance of proper is reserved while is 
ct is spent for specie purposes. However there i a difference of 
‘pinion with espe to the owaership of the reserved property and its 
ufuct.Asconing o Abà Hara and Malik, he founder continues to 
‘wm the propery and can al evoke the agat any me They dion di- 
fer as to the nature of he founders mere, According to Aba Hanif she 
teagfis he derncion ofa specie hing in the ownrihip ofthe founder 
‘while is profi and asfruc devoted or charitable purpose. He regarde 
the wag revocibe, analogous to dri" and t becomes revocable nly 
by the order of the curt or death ofthe founder." Mi gres with Aba 
onis o the extent chat the ssa docs not signi the extincion ofown- 
chip in che substance of property by the founder, however, he holds that 
the iorfexcingishes he founders righ of sacr oca limited period of 
time, According to him perpetuity s nora mandatory condition fora valid 
adf Thus only he Mali School allows temporary agf? 

The majori of juris which inchdes Shaft, Ahmad ibn Hanbal and 
reo disciples of Aba Hanif, Abi Yosuf and Muhammad alShaybani 
hold dara sf sgnies he extinction of he ownership ofthe founder in. 
the dedicated ases, ich ae detained in he implied »nership of God 
ond ther profits are applied Fo the bene of mankind” The ewnership 
‘ofthe founder extinguishes and the waaf propery cannot be sold, ited 
or inherit hy either him or the benefciarcs Thus the substance of the 
tsaafpropenty cues be» subject of private propery. The bencicatien 
Se pa facta proprietors o he fut of proper" 
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According co juris, affer a mosque in eevocable and perpetual 
2 menques sc bt or God Therefore, rh land of menque canaot be 

Ski in any ase, though the building may ave fallen into ruis and be 
posible vo raonstuct?? However the authorised oman (admin 

tror oF mosque buys propery with the money of the wae according 

ped ew the new propesy will nx become par oF 

become the property oF the mosque, which can be 


"Ihe above vro definitions ofthe fare consistently quoted in dani 
cal poseelasieal and contemporary literature on wagf The second def 
toni approved by the majore of Haraf jars, However, inconsistency 
s apparent when Mukaronad al-Shaybio opines that in «ase the wa 
property is destroyed or damaged to the extent that i can no longer Be 
dor exploited in the way envisioned by he Founder the remains of the 
property sert to him or hit her" The Shiite and Hanbals had that in 
Such eases the property reverts wo the close relatives ofthe founder. Only 
Abi suf eges the poor ee the ultimate Benfica in this as. 

"From che legal texts on sag it is dear that the connection of the 
founder with the property docs not cene a is asred by jurat The 
family of che founder is abo given preference in the appoincment oF 
the mana (administrator by the i who should appoint one From 
the family ofthe founder where no one is specified and the post fll 
vacent? This dec in che definition becomes evident whcn i comer ¢o 
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the dissolution of gf The Harafi juts agro that he wags disci 
iF dhe male Founder apostate,” This shows tht the relation beeween the 
Founder and saqf property doc nor cease bythe creation of a afa ix 
the cie with other cranactios euch a sale, gf and manumiaion. How- 
‘ve, juts were cogizant of this anomaly and ered to eave che problem 
‘ofthe ownerhip of ws ropery within the ami lel paradigm. Thus 
an opinion is atbuted to Shaft and Abad do Hanbal according va 
Which the ovmership of ang property is tanseted co the benefice. 
“This isthe acceped view in the Haba School However che Shaft 
School wees this view 

Ther are two diverging opinions on his ic and each employs dier 
‘env ype of analogy The fst and often quoted view i tha he ownership 
is vandered to God Almighsy forthe benefit of mankind, ai the cue 
with a mosque. The right of the founder ceases over the ad proper. 
“ime atthe Fed lave no Tanger remains the property ofthe master The 
rhet riw is that no tracer of property taker pce, bot the propery in 
reserved or sequestatal and the founder does not lose his ownership, 
richer is right to alenstion fecal under lev In suppor ofthis view, 
ao analogy i made wich Ur al Waled the Female lave, who on giving 
ich ta child of her master can o longer be vod and becomes ice at the 
death of her mast Therefore, it is argued dut thea ropciy i lc 
the Uren a Niled, which ix owned by he Found bat canner be alien 
cared by tale, gi orinherana "Thi view i supported by che tein o£. 
the Prophet hen "Uns approached for advice by ling him thc he 
‘wanted to make best use of his property The Prophet advised him, “habe 
lad wa sab alamand’ (soqietr the subssnce and donate the 
fici * 
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Infect, however, the founder retain is ownership of he mag prop- 
ery noc only during his ferme bubo atr death because the meal 
(amines) i bound to use the income of the propery in zcordance. 
‘with che stipulations of che founder, This view ao fade support In the 
tdi ofthe Prophet "Aims (sedaga) are effective until the day of 
rerurection’. As the founder i the suchte owner of his proper, i 
conditions foc he objectives of the vsaf should be sulctly followed ia 
experi There ido a legal maxim, which rate the ripuleione ofthe 
dourder are le he provinone of the lw ger ura al-aq be nae 
ashing) Tis asi scems to be bed om the tradition ofthe Prophe 
‘which sates hat "e clauses etpubted by the Muslims must be observed, 
rules iti a dase ha allows tae which eile or prohibit th which 
"m 

The principle of sit adcence o the stipulations of de founder is 
aeo endoned by dhe Quine vene: "IFany man change it fier hearing 

he sin will eat upon those who change i surly, God s Al. hearing 
Allsoving 7 This vene i related to the rules o inheritance. Ir wat 
quoted in various ftis in onder to refine any change in the stipiltions 
le founder, This ina fte i he hat the under indicat o 
ways in which dhe usufuce must be usd but docs not single out other 
possible ways, his sipulaions muse be followed. For example, if die 
founder endowed the books for rexling and consulting’ they should not 
be copied * 

“The above tradions of rh Prophet and venes of the Quin appear to 


e specific vo Muslims, whose proprietary sights are protected cem after 
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their death, Whether the same protection was available to the diront 
(on- Muslim chien) under ami law is ot clear. Generally, on-Mue- 
lim ciinens were fee to adjodicte chee disputes under thee respective 
los, All schools agree upon the validy ofa ag/ made by or forthe non: 
‘Mardi citizen, According to dhe Hanafis and Malik or de validity ofa 
seagfy the non- Muslim citizen ic should be for 2 pious purpose (quad 
vender the noreMuslnss own religion ax well x dam. Thus a wag by 2 
Chrician or Jew in sour of a mosque is iaalid® The Shi and 
Hlanbalis do noc requise ple of purpore under his own religion and 
scoring to thers such sgh valid 


23. Condos fr she Validity ef in Wa 


“The purpose of «ws according vo cll schools f thought i zagnad ls 
Al (plesure of God) by spending unieuct for bir and nr (hore 
rd pins pups)? The aor f jurists do ot allow a ween rwr 
‘ofthe ich oly." Therefore, che charitable nature ofa warf atthe cene 
ofall ochce conditions required for che validity ofa wash 

Generally, perpetui irevocibics unconditoray and inalienability 
of caf ropery ar the four fundamental condition forthe validity of « 
teugf There ae some other conditions specific ro the various parties 
insched i the raf i objects, its subject mater ite adminiation, he 
deed of nf and the dissolution of var. The fllowing section dicises 
the four fundamental conditions and ancllay mates Separate sections 
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are dered the discusion of e resto be conditions flow by dis 

As mentioned cae che major o juri gd perp av aan 
arr condito Tor he vidi of «wag and ori he Malik Sho 
Allows a temporary af" Aba Yam ond Mabimmed regard a aaa 
voci and perpetual because, according vo cho, the engines 
the termination of ewnenip i the exe of vr nd mamumiion, 
hich aes eft by mere promunclaton of words ander ino rede 
men forthe acceptance of wegf prope Abu Hanif, howere noks an 
logro wagfoth dia which revocable x dhe epion of the founder 
nd comer oid with i death encore tto tae eft afer the 
cado che founder andi effec only to te exten of one did of his 
proper ule ets consent otherwise” 

bà Hanis, Mubarmed and Shift (n one statement omibued to 
tim) qui hat she ufus proide fora pap, which perp 
as pepetiy isa condo forthe vidi o he gl Any wa ias doe 
t provid such ar object (hoy mune ina Ab Vau. Mic 
iod SMB, lower do not pud dis à a mandatory condition and & 
aff forthe poor atthe eximcion of signal bc Abi Yas 
agmen ciae suca condion i nox al down by che Companions 
fe Prophr and i cns inthe wag by implication sth imei of 
the founder co bench he oor dough they might noc hav speci 
aput c? Hanbalis and Shafi o not qure such a condidon and 
hehe objet ofa af nire, reve to he poor family members 
OF the funder ae the ctincon cf te bref The Hana and 
ron SHE jare as hi icon the in ict won f hai nthe 
tua further eile tit view by ceri to wer tans of 
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se opr which sar thir the bat canis the chatty in our of 
reads 
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{Fh ugh dort quii be veal However docs melon 
tha te propery made af mas nor be sl ped or ined, Or 
aides tae da [deri sin dt hee pira ld mr or 
ln bck The tadoqa uation ue mendonsd in AL fund. o 
Inm Mii who prd ofer rece Doe i mean drei 
dicio beet he megfend fe padape sot the wg rm of 
pocsqepapshidacprorleur ipli dedo 
‘ap jr an acm de came meng 

"oe memet > the howe gusto i proide fn A Mederma 
aH dot Tes sed that At ibn Tii id hat ibis of thee pes oe 
fo God he rfr pple andthe thd for twa ad or god 
dessin de eae The hed cy fece A ia iig 
isetibued s Una ibn Kab wh eror vo ave sid tha who 
‘ar made i frp or adage ar tle and hose made 
f fr heed, ies rnc The sayings scm to difcaniac 
wen a donation fr swab Fn od to eg aug in 
‘te lig uomen di anc The pup king 
the icing ld vb he i ada Homes nthe ings of 
Ald Unas i eo Gad d be ft endi, a 
Meter cc he donor cn ok fh van t doo im VE 
Sethe Mall judo io makes ie dination berween her 
lerccnc ioa and tc other ent The abel onde 
Tanger afte 

pre 
ncndion" Th founder itor alowed atchany cundo, wich 


ETC 

in Mili Aen Mura (Abd Tao) Dir haha Hi 
1990) 37538 

We gn 

" Saban bn Sui A adel dot da Abl Sb e vob Dar 
Hand ey 1980) «d 2526 

2 eres pe Mine emt hen pp SS nr 

pv ALS Ni sme 1799. 


MZ dla! Ah aw ara 6 2012 120-133 138 


moy hinder the immediate cestion of  wagf. Neither can he reserve the 
righ rose che weg property in hand times fo hisown needs. The majr- 
ing of jui regud «conditional eg t void beeae i i n ierevorable 
sonar chc require cransfr of nership immediately and i nox vali 
conditional e sl and gift” Therefore, fr the validi o a wagfit 
‘must not be conditional (ms aa or dependent at fout point o time 
(muda iti wage f emustaghal). The Milli, however, do not impose his 
condition. The ooly cacepion in thi pricipe i the condition of death 
sd s tesamentary adf valid, which cles fct vo che extent of one 
third oF the fsunder property without he permission of heirs. However, 
ifie allow, ce wagf exceeding one thing proper ofthe Founders valid 

only some of chem allow such exces, the af includes the properties 
propordonare o he permlaion.* 

‘A agfdoes not become binding (lain) and inevocable until the prop. 
ny istansfered toa matali (administrator or beneficiaries. The warf 
comes vid if before the ame of naf propety he ander dis or. 
loss ia sight of disposal over che propery a a rent of bankrupt or. 
desc ness (mrad af mvt). This vie i held by the aliis, Hanes 
(except Abi Yas), Shia Imamiy and some Hanbals. The Mili are 
the itn in thin ead tw isonacion by dhe founder) a ane 
damental condition of the cf according to them.” A corllry of this 
condition is cat the founder cannot be ce mua (administatoe of 
the sgl The bas of thi argument i dar a wags ike a gf that 
requires transfer of posesion for i validis Those who do not requite 
ceapser of propery (Abi Yos and Shaft) argue dhat the alii of 
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Umar docs nt mention it ata condition and that founding a mg lie 
Freeing slave [dg] an ac which does ot recul ans 

“The majori of Jus regard acceptance s a condition for che validi 
ofthe wagfin case the wags made in favour of some specified perit 

v Hanafis and Hantalis, however, do not regard acceptance ae neces 
sary!" The nafs no fied by dhe refusal ol the specified persons and 
automatically ander co the next pensons) in ease of such refusal no 
hencficey i focnd tis to be spent onthe poor a the purpose of the wage 
is perpetui. The poor slates of the founder ae given preference, 
Another view ie that in this case the property reves to the Founder or his 
hee dey ate found others goes othe state teeny a an ovn. 
des propery 

Afcrcomplying withthe above conditions, the founder i ranted con 
siderable lude in veting up the conditions forthe abjecives and oper 
Hon of die wag He ec tthe mechanism [or he administration ofthe 
‘ucgfand che disibuton oF à income. The most import feature ofthe 
founders powers is that h i nor bound by the sit rls of the lic 
law of ineriance while sting up ang Thus he can specify any of his 
cluldzen atthe beneicars o the excluson af others. Likewise, he cin 
specify any object ofa wu which is nor sinful: In fous of guneral pub- 
Jic He cam be che fis muzawalt(adminisextor)himsel and provide a 
mechani forthe subsequent appointmentand romovalofthe mee: 
He can ao rere power to disribue the fruc of the af propery 
to whomever he wants dating his time along with che power to add or 
enclade beneficiaries He could abo retain hie right to modify the ccm 
and conditions of ch wg which e io be sly followed. As the vag 
ovis perpetual the founder usually provided che consiution ofthe taf 
‘which wa ola ore 
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However a taeiffo one's own benefits invalid according to ihe major 
iy ol juris (Mi, SHY and Muara) herame soc cannot ow 
from ones bz baying something fm one’s ovn self Buc Aba Vüsuf 
and Abmad iba Hanh?" cegerd such a wegf as valid and Abü Yusuf 
pinion she accepted view inthe Hanafi School” The majority of jurists 
allow a aff s join owned property by one cami" 


2.2, Wagf Proper and in Uer 
“The Hanafi require chat the subjet mater oF weg thould be immoseble 
propr? in the absolate ownership of the founder" and mus alo be 
seal atthe dine of the creation ofthe eg The Hanbalsand Shafts 
Mw is thar everything that con be used without extinguishing is sub- 
stance can be the subjec mater ofa wag” 

“The naf propery souk be revenue generiing and asa general ule 
the eug/of mere ultus ofthe property without de sbstnce sina > 
Silty the wag of «bulking ithout che lnd i mali" The sag of 
casement right is invalid according to the Harafis? The wag of ga 
eoncesonfgran for tax coletion) is ako not valid, as the ate eserves 
the ownership of sch and. Arsh eype of lind sno absolutely owned by 
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private person. not even the euler himself the vagfimade of eis and is 
teputded a invalid.” One excepto to this general ule was the wa id, 
ade by ruler out of wate proportio 

“The Hanal and Henbal juris wnanhnouly held dhat the wag of a 
subject matter which could only benef by its consumption, e. food. 
dei and soer and gold curency snot sad Becnse he vaga made 
for etenity and chia condition cannot be fld with consumable prop- 
er" However, in certain pans of he Ocoman Éinpie he practice of 
ach augafHourched and perpeuity was atained by investing he cash in 
dere partnership (commend). The profes were ase as the wufrict 
(of real cae. The validity of this practice wes holy debated among 
juss. Aba Sud the Shaye ul [slim of Subymin che Magnificent, 
issued s furi in favour of such qd despite the fa: that the involved 
payment of interest à practialy the sag money wes not invested in 
‘madera (commends) but ie was lent o» intrest Abi Suid did mor 
come up wit an eniely unique justification. In the Haat legal tadi- 
tion the third famous disciple of AO Han, Zuf regards the cach vag 
ss alld and the odherdiciple Muhammad al Shay, ako permits the 
arf of moles if hare sonerioned by custom. 
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"The sag for public seres le schools, hospital, orphanages, soup 
chen, watereas, bridges ubl ads, monies t comitis of tuo 
types of proper. One i fr the win incl and the oder generates 
eremi ori maimenanc and operation. The snd pe inch ent 
fener hours shop and gel ld In some cue, whale mar 
sw and many ilps ware owned by af 

‘When the sug property Brame uss due co change in ecu 
ssec they are be tcd fr the sina objectives Fon example fa 
Ma dg for wave) i lg becomes uses, ito be ud or 
notes Dn im he vlbge/ Ae he ra ia pepe. carin che gf 
propery cant be sold or coeumed, However serous chlnge wes 
prd when the maf propria wer terna damaged o deoped ar 
they became ween duc othe change of cias in oder to ded 

ih ru talon, he ssi proper could be exchanged or a simil 
prope (te or mony hich essential means sie ori could he 
ien on longer kae call Pukr o ayn The Hand wpa 
tein ie le of uf propery wll where it patel by the 
founder for melo fr he femal” They il alow i here 
{ete not dus pulsed or evn prohibited by che Founder but the af 
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property becomes entirely useless. The shor ele of a mosque is not 
‘ali, which i ta remuin a such until the day of jdgroene: Malammad 
lk Shaybants iow i thai che rag property becomes sels it revera to 
the founder oc o Mis hes" The Malis do not allow the sale af he 
Jmmorable propery ofthe gf excep for widening the mosque or the 
street. The Hanbilisare he ost permis in his respec They allow sale 
‘or tdi ihe property ia damaged or detoyed oam extent th iino 
longer useful The Shits and che Shra Leamiyya hod that the vdf 
remains in existence as long ochre are geode le thor cn be uted or 
exploited in some way. The beneficiaries wn the propery ith remaining 
property xn only bead y coming However all chonl agree that 
the sale of gf property i prohibited and thea propery cannot be 
sald or exchanged only ro make ie use more profile" 


23. The Adinitrtion of ef 


As mentioned above, ppewity ls one ofthe fundamental condídons or 
the validity ofthe wag llamic kw, however, did not have dhe concep of 
urit personality for non-human entities, Therefore the legal satus of 
the waif pcd an intricate uidicl problem. Some scholars fave ug- 
gested hat the uaa hs à fiancil diame [spacio the masa 
oes not ow warf prope, he does oot incur ny persona ability while 
cdininiserig the wag, chough he can bottow forthe mántenanoe of 
ea properties withthe persion ofthe our. 
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"The problem of perpetuity is resolved dough the legal Bon under. 
which the vef property is redi God. uris iene the wpa 
f die subse and isfruc in af property, Wheteas the substance is 
reserved (either in the ownership ofthe founder or God), the wufruet 
belongs to che beneficiaries This isthe unanimous view oF al juries" The 
coir tof beneficiaries however, noc dentifuble a the naf 
Petal and every beneficiary has only ame intereat in the unfeoc ol 
adf propery. However, i 2 family wagf the entre las of beneficads. 
ke dentable a one pon ia time though the Faure benefice remain. 
tnidentifed, Moreover, renin this ype of wg acondng to the accepted 
Sew of Hana, uleimate beneiares ae the por who ae not ident 
able. This gives rise to a complex question about the nature of he wu 
‘whether i i private or a public arrangement? IF ii privat, then the 
state conor interfer i it administration. Some zugafarz a mixte oF 
private and public intres, Since according to the commonly accepted 
ew the poor ae the wlkinste Beneficiaries even i a family rag theo- 
etl ste interferences uid in all pes of axl 

“The external conto ofthe agas primarily verted in the ga There- 
fore the dies ofthe gain thi reaper ae discussed in the Fgh ters 
tre, Ar the primary objece of a af is chari which involves public 
‘wolf, the community presented by ete has stain it. Ths ow 
dd (court) assumes che responsiblity of supervision of a a^" Theo 
ecl juscifcation forthe interference of the sae through the gad? 
into he afr of qf lo stems from the conceptus ownership of agf 
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propery by God in favour of mankind The ada spervor forthe 
rol management of dhe ss He authors o incre im it man 

agement wher theresa danger to wapropcey chr fom the negligent 
‘ruta rte founder Kiel whom fe aho a muta The git 
ito eric thatthe valid condidons of a deed of wag ae properly 
enforced and where a deviation i reqied in onder make efie we 
OF af proprie, pemlsin of the 42d ls mandatory. For ample, 
thre atplition sade tat be propery sould ot be rtd or 
Sore han one yu? and iis enel ce iuo aloes each 
€ 
befor entering into lease extending one yat" 

Tainan o i ours, malin courts nd pel deantmens for 
oveneciog the weg eid thoughows the Malis word Since the ae 
nd cenaary fam (ch cenury AD). The powers and duis of such 
Courts nd department arid from time o time and place place. The 
ors evidence abou their crrence and operations i nor fond in 
legal compendia hey ll under ih iis uration of ler. Rule 
drt Judicion were allowed o desit from the sie injunctions 
lami lav lor potcing the gener intent community through 
cive goverance and administration of sar. Therefore, the head of 
Psdl cor could recoure vo supra le mesures n ode vo ene 
ha pic apf (acá alma) were propery rana in ccr 
"once wid che iplo: ofthe founder Ths h coud iiie an imc 

pin ine che kof te wtf without or complain log ied 
by che elige pon and coulda rely upon ofl documens without 
the witness However, wich mapece ti the pate aui (a gif 
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Li, he was bound to follow the proper procedure of law as wax 
plicable in ag cou" 

“The ineral administration of the sais simple. The founder lye 

down a procedure for tho appointment of ne or more than one reaatall 
to admini the vag according tothe rem and conditions of he wa 
doe He could do thir cither by specifying the namen like A, Band Cor 
‘ondiion like che wisest, eldet ot most knowledgeable penon amongst 
the family or communis. However, ifthe founder did not appoint à 
rraevall he gadrssosppoinrone scoorlngtorhe Maliksand Shai 
The Hanaf view is dat the founder i the wat whether he made 
this a condition of not and fier his death che appointment would be 
according o he will such will made, nd where itis not made, the 
miri co appoine 2 ursa. The Hanbals agree withthe Hanafi dr 
the rler will sppoint s muda in cate the benecaieare uneciid 
like the poorer aden or mjidin (atto or madria (choel) or 
mosque. However, ifthe benefilares ae speci then every benefician 
is rust othe extent of hie shares e Hanbalieregerd the beneficiaries, 
robe the owners of wag properties "= 

“The maa runt bes capable person with necessary dl o mamage 
the weugf He should bea wastworty (de) and jst (447) person and 
must nc be fbi (sinful. Toe condition ofeapibliy equies hat the 
‘ave bea major, owese ifa minor is nominated aa maw he 
will asume har positon upon attaining the age of major. " Maul 
ity and llam is nora condition asa woman and non- Muslim can also be 
2 mati The mall should nor pt Himself ito a potion of 
onc ofineresand where he buy from the a property or morgage 
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for personal incest, he ito be removed from office." The ruler cun 
remove the maa through ihe court though he be the founder in cas 
ri und wanting in any ef ca rquiements Thr matali pr- 
sonally lb for an inappropriate conduc; for example where he pays 
more than noma] wages out of wag funds. 

"The fist and foremost duty ofthe muta ro mina and exploit 
swaah propery scconding o the stipulations ofthe nf ded. The valid 
conditions ofthe Founder have the force fla, a there i a maxim: “the 
ipultions of he founder at ike the provisions of te Law pver" (bury 
alta heap al shia’). The madara slike he gucedlan ofa minor oF 
fan insane person and owes ums dury of cae an loyalty tothe founder 
and bencfcaner. However, he i ened to take rmuneraion for is 

Since «ws founded in perpeni the ma proper ito be main 
tained in proper condition and thermas tori whether he fs 
authorised by the founder or no. The maintenance expenses arc to be 
Incurred before making any payment wo the benefice. Ice propezy is 
‘exploited by renting i out, maintenance mus be paid from the procedi 
the beneficiaries of a af have the right to use only, they themes 
arc able forthe maimenance of he propery and where they ae unable to 
do voor neler the proper the mle orga con evict them and rent our 
the property in onde o gencre toy fr it rintenemc 9 Hewcre, 


iore who hav the right of eidence cannot ive it on rec, a ther right 
lid o che sence oy nd hey ae notus owners othe proper 


24. Te Ded of af. 


“The deed of gf the conitution of «wig and is equivalent eo the 
Memorandum and Articles of Aociaton of a corporation. I contain 
decild provisions for che objectives of the wag the tg proper the 
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‘beneficiaries and thei shares, the adc, thi powers and he mechs 
nism for the appointment of subsequent mate, and che ultimate 
ject (which shouldbe perpetual according so Mubamumad a Shay 
However, Islamic lw does ot recognise she independent evidentiary value 
fires document. The dacimen under Islamic law should be endorscd 
by ve witness fr i validity." This lack of lel potency of che docu- 
‘ment under amie wie i o ve been an impedimenti the develop 
mens of nsisions in Malim socieic," A mic adberence ro this, 
plociple shoul hase caused a premature death of he isttaon of va 
However his war not che cate ond a mechanism wae developed for he 
registration of wag dede with cours. Court records provided evidence in 
cue where o witnetes survived and the dispute wa brought before the 
‘court for adjudication." However, maf Sed signed by che gi and 
Witnesses ie ot sccepod a evidence and rimi a placate on she door of 
“tous ing ira gf nora vld pice of evidence wihourwimenes 
The sipulations of a wagf deed ere divided ino three categories: sh 
(raid, iif (oid) and fad (vocal). The valid conditions are to be 
enforced suey Howeser jurists dicus the eeumstances where the 
valid conditions may rot be acted upon, e where the founder spulaed 
that the propery should not be exchanged andthe exchange is benefici 
“The vor condition are contradictory to he ver objective ofthe wf and 
they render the wagflnvali eg, condition For she sake o if property 
fa the benefit ofthe founder oc for disposing of ias git or char. The 


"5r pd ie Quran peel un ave wit ew ey 
Angora buic eon Howe, the aco al ar at og c 
sumer atthe ovy of fey But M ve rem codem enc 
Vince ch nh ees el meager tka wa bon a Abe pe 
oe 2, G22 For denied ogozn e the paneple te LA Wan Te Ac f 
‘ecu it oly NY Se Ler Nee Vade Pr 1972) 
"Se pan" Tr Lemon of Fed ees Fark i ar tn c 
ult Hier furl Banos ders d rank 71 DOG 47. 
IAS Nin, mp ce 7 IBMCTU a Ae pats 21 90-0 
Tae chat par fom pig ego vh egi mpra snes 
ih mf ee auc onion one ple [daga ag 
See Sn A Ines ura |) 1) aie Fre pane 
ied we Blo ber Cl Hos Canim Arf (909) CN 40 
The vd condi entre Min sich shoul b ay cca” 
ille Ga te papery ded rhe eed oh gel ber pt 
aly ie Shae Nac, ype mee 31,251. Sri cron te meted de 
Fett a Algae prm 7995. 


a C€—X Law Quarts 252012) 12158 


woldabie conditions sre against the beneficial exploitation of eq proper 
ties or they are prohbited by Shar’. eg eevcabity of a sg for a 
mosque or non-teroval ofthe mana, ven though he emberiles, or 
making of à sag for evil purpose” Un this cate the sug valid and 
the condition i ved. 

A the deo of wf the consiusion of the wg the words sed ia 
le were immensely important in order m determine the intention of the 
founder. Therefore, parie chapters an the incepectations of words ane 
‘Phrases wed in the wag deeds ae found in Fig books. The mos com- 
ron words that equited interpretation were the words, which exablished 
the wagh eg sedaga, manga, ibarma, ee. One consistently occr- 
ring sue has been whether grandchildren were included ifthe founder 
eid the exprenion “wa Jr uly had court the Quin and 


the vadiions of the Prophet to pavide answers to such queries 


25. Dispute Reston under Wag Lae 


“The adjudication of the eal disputes relating to wu lav involves one 
complex quesdon: given di dfetence of opinion baween mot only var. 
‘ous schools but aso within one schocl, which makes adjudication very 
and if not impoebl, did llamic law have any praca value In other 
swords, whether the teas discused here vo far were merdy thread 
hd intellectual ecco ore with mo practical apicition ell? Even 
Jf som relation berwcen the hw and practice is eablshed, the question 
rics about the tent of this cation in erent periods of me ond 
jislicdons. A sadifcory answer to such quesdon could be found by 
looking iro the court records and oficial archives oF various Jursdiccions. 
‘Various suis by using court cases and offical records have already heo 
deren i differens pars of he word which sáb chit the amie 
law of wagf was applied in cours before and after colonition. 
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Economie historians lament the fcr dae the wef led to develop 
Ineo a el governing insiation unlike ie counterpart, the Engh rs 

“This is sd to be Beaute of wo features ofthe wngf sat perpetuity and 
founders fredom of choice ro bind the marausll™ [n addition ro chee 
fo eror general principles for dispute realtion ako inhibited the 
development ofa sf governing institution. The rights of bencfcadc 
were inicd, as hey could pot rig suit on thrown. In cse the wa 
property is confiscated by someone, they could bring a t only with the 
permission ofthe ad. Siml. her did not have the power to nomi. 
metes moz without che permission of he pad despite the fcr tha 
cis ecopnined dh being enter aware abou the uf and in position 
to provide a bener nomination." Likewise, the powers of the maar 
‘wer limited with respec co the adjudication of mag relaced depute 

Although he, not the Beneficiaries, wis the defendant m a sui sine the 
toc, he did tt have abort vo adjdicitedipate elated to he sf 
encepr where he was authorised by citer stator custom." 


26. The Disolation of Wack 


—ÓM 
2 fandamental condition fr the validity o£ a uadfemvitage crc cr 
cumsancs under which a wagf can be diwolved. The Hanafs allow a 
founder who i infced with povery ro ge hie vag cancelled by the 
qué? Second insane fr the dsoltion of arf ares when the wag 
ropes i either completely stayed ar damaged tan extent hat it can 
fe longer be wd or exploited in the way envisioned by the founder 

“Mabammad al-Shaybint holds char in this ete, che wagf'eenes vo eot 
and dhe remos ofthe property revert wo the founder ot his ets. Odbor 
Juris, however, aert that no poli of alternative use or exploitation 
‘ust e le uncepored before the wah dicoleed. The eagfaf a mosque, 

however never dielves under any eicumstances, 

“The wf becomes vod ithe founder apa, athe purpose of 2 
soif urba id Al Going e pleasute of God). The arf propery 
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und by testament connor ceed more than one-thied propaty of dhe 
founder. Ths he unanimous position of jui. 

As mentioned above, one other important rule oF inheritance, which 
comes into conflict with he gf aw that wo will canbe made in nor 
of leg s ln this comes, the validi ef a wagfi vou of legal hes 
‘var quotioned a it continues to operate afer the death of the found. 
Some joris slowed hi arguing that the maf nota wi wil asi 
fan nether be sold not inherited and the wagf prope isnot owned by 
the beneiare. This view is attributed ro Shafi. Other jure do mor 
allow this a the af he a gfe andthe usfruct of the nf propetey 
tla fills under che prohibition of inheritance ew" Ths isthe view of 
‘Ahmad ibn Hanbal™ However the majority of juris xem 1o hive 
Alle such gh 

Under che Islamic hw of if, a gf can only be made ro an exiting 
person. Thur the wagioltes this limitation a the founder donates his 
progeny that i non exten at the time of he creation of s vag The 
Marais and Malis do nor requie tha the benefice of a ve must 
exar du tie of te eratom cfi meg Thus nag ic vor con 
valid. he Sha and Hanbals egud uch gas alid. The la 
tes however, garda wagffor children in womb as valid," 

About the aus of che win Ieemic lw there can be three poe 
ties one fils under the law of gifts second, i falls under che kw of 
hari: and chic, fll under te law of mheence. The fir propos 
tion apport by Shafi, According wo hi, gis have three type: teo 
ae ner rion and one testartentary The ine rin ate either ulia 
tls, which require maklng of gf along wich the tznefer of posession, or 
they are jadagt mahararc, which takes effect by mete proncuncersent 
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will be subjected vo inheritance kw whether hei killed because of apos. 
Yos o dics oF reconverts to Islam However, the veg cid by x 
woman is mor act by er aposay s che s po labe vo death punish- 
mci because o her aposto This le shows chat the relationship ofthe 
foundec withthe adf property does vot terminate. "* The alls men- 
"or f hie rate i the Hanafi rdition i found in dhe thi centu tca- 
tise, Ki Abbo ol fof AK, who quotes Absa Hanae ic 
thatthe apotace connor etic his ight on his propery and even [rhe 
‘does o such transactions are void. Aba Yos, on che other hand, regards 
‘uch uansseions a valid AL Khagaf however, doesnot mention thar the 
arf made by a woman does not disole and for this the Fad 
al ami quotes the sixth century trate, Bahr aL f m. 
Nojsym 97011583). 

According ro the Maliki, a magfcon be made fo limited period of 
time and in Favour ofa specified number of bencfiiares I exten 
extinct when the a of them die or the specified pero expres. The sa 
property chan returns to the founders oro dar hee, The wag can also 
‘breve by he founders if they stipulate inthe xg decd thatthe prop 
«ry will ein to them or it may be sold in cae they need it Other 
schools do norapce with che Maliki on chia point * 

“The af y an insolent person à void. In cue itin not clear whether 
the debe war incurred belore or fe waking ache man oid aic 
isa chay and etur of debe isan obligation, This che Mild ven Ax 
4 matter of policy bw could nac allow the ue of wagft defraud erditon 
“The cial llamic lov roo into account hi spec of ada dial. 
lee aff sn insolvent person who wed magfin order df his 
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creditors However, once dedicated, the property cased to belong to the 
funder Thercorc, a agf cated by a slvent person cannot be ied 
bby hiscrditors, nor ean + soequent purchaser for comideration of ag 
propery so aide de wag 


27. The Place of Nain llemie Laws 


leis noc cay to determine the satus of the afi mie law became it 
resembles various legal categories roc s daga (chal), ie (pi) nd. 
‘mawarth (iohcrencz) Tn fct the adf opctts under all hse catego 
Fie and slo comcs into confit with them, The most sgnfcan conce 
in with ihrtance lw (rzearidbor find dw dis bean of laic awe 
is based on che clear and icr provisions of he Quran iuelt The Qurin 
cxplicdy lays dawn the pordon of cach leg he ater the death of 
below However, believer ar re to donate as mich oftheir propery s 
they wish ducing their lime until terminal illas (rand abort) 
approaches diem, The legal cule prohbic che excrete of he righ ol alien- 
‘Mion of prope exceecing one third ding terminal iln. Believers 
ane srongly advised to ooo a win will” and make adage (chat) 
during chet eme," however, the ight to dispose of hee propery by 
‘ils limited vo the onethird of thee property Another econ i thor 
‘no wil i fvour of egal heir can be made thei righe are shed derer 
rine by lu 
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“Thus he ri af comer into direc confier wit inheritance lw. a 
the founder crate an intet in favour of his children irrespecive othe 
Üittions imposed by the Quei. Therefore, nme atts questioned che 
legitimacy of thc afin favour of Family members in he cry days of 
Iam." However, nox only the Prophet himself bur a great sumber of his 
‘Companions ao alienated thee propere as adag wags, All hese 
slleatonswete made a act of per, whether to bench the fly mem. 
bors or communi n gener A recucing theme in Hadith literrure on 
harry is hac it gina a home" Therefore, epic this signet com 
fice wichin various brancher of amic lw, die vag Hourshed and the 
majori oF jurists endored i ae aor on veld bur alo pious. [n fice 
mong other sper of chari the gi gen preference bocsse of is 
mtimity and perpeual nan. w 

However, the problem of warf being uted to curl the inheritance 
low and cope ro deprive won of dicc sate in jboriance bine 
‘vient ithe early period of lam during he lime ofthe Compenions 
‘oF the Prophet. A large number of Companions ofthe Prophercibihad 
‘tumifand one Companion, bi i quoted to have said tha there wa no 
‘Companion left who bad mans and he did not excl 229 Thete 
Isnocridence shout th extence ofthis problem or abou its future occur 
rence during the Motime ofthe Prophet The eulicz mention ofthis prob- 
lem in the Fgh erature Found im Al Medan al Kara where 
the chapter of ahs (pl. of fab) one heading teas: "he fuh for sons: 
exclusion of daughters cchuion of some of hem: nd division of abr 
Unde: dis heading che warf of many prominens Companion of the 
Prophet sch as ‘Uchmain ibn ‘Alin, Zabaye ibn al“Awim, Tila ibn 
‘Ubsyd ulah and Amba As ar mentioned. They made main fvour 
ol ther children without the exclusion of diughrar. When Atha, the 
‘wife of che Propet, vas told about chis problem, she sid dt such was 
moche practic ofthe Companions cil mentioned that ealiph "Una 
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ibn Adal ‘Ani (rigned 991717 e 10/720) mended vo revoke the 
aga engi) of she people who d acd ome. Thus the author 
order dut the ade (ug) ved co be in favour of boh vom and 
‘aught oni people started excade daughters 

“his problem did no go unre by the re jud who aded dur. 
prefab the agnis acondanc with he shates prod und 
mi lw of inheritance o t ld be qual in rur of sn and 
augen. However, gea the ace chat men have more Banca oli 
Sons than women whose malcenance i the dur of mn under [amic 
las he excision of women, pecially daughters. wa nor raadad a 
invalid. twat argued tac the Companion f he Prophet, Zaye n 
aL Aim mode a fda aif) f his hose four of hi so wherein 
his daughte had igh of teilen wl they gmc and fer mar 
sage hey were divorced or became widows General juris ear 
tof et oti hrmony vih shentance lw a rh reprehen 
except were some hike ae more needy han the hers How- 
eve ic appear that che pouscomcienc of jud continued to fe this 
fir of awe and they id to hermonbe this conics whenever an 
apportniy aes. Thus while ducing the circumstance where the 
Specified bencicris dc ou, one view in ht thc wa property to be 
livid amongst the sl heir o he founder acing vor hae in 
‘cordance wth the inborn bra In draps the mon imei 
pec of flaw ithe dfs rl, i he ease whe the des f chi 
“ten are noe determined by he founder, both soe and dughtre have 
adde Thi rl n ered om he dion ofthe Prope, which 
provides or he equal treatment of children * 

‘An portant example af harmenittion tween the ua law and 
the eae lw the wa made ding seria ien The ule 
onder Inherance aw isha on craton à dose of propery ding 
terminal lines i ited to one dir of ol propery In cue che d- 
posl of propery exceeds his imi, he concn of hes quim. There 
ino sch imi fora normal heathy pen who cn dispose ofthe whole 
this prope at + nif. However, 5 gf made during ternal nes 


Si Bn Spm 59 42544 
n Qna ape 205206 
2 hd 210213, 

TA oe 2, os, 


E MZ Mai b aw Quat 36 (2012) 121.158 


und by testament connor ceed more than one-thied propaty of dhe 
founder. Ths he unanimous position of jui. 

As mentioned above, one other important rule oF inheritance, which 
comes into conflict with he gf aw that wo will canbe made in nor 
of leg s ln this comes, the validi ef a wagfi vou of legal hes 
‘var quotioned a it continues to operate afer the death of the found. 
Some joris slowed hi arguing that the maf nota wi wil asi 
fan nether be sold not inherited and the wagf prope isnot owned by 
the beneiare. This view is attributed ro Shafi. Other jure do mor 
allow this a the af he a gfe andthe usfruct of the nf propetey 
tla fills under che prohibition of inheritance ew" Ths isthe view of 
‘Ahmad ibn Hanbal™ However the majority of juris xem 1o hive 
Alle such gh 

Under che Islamic hw of if, a gf can only be made ro an exiting 
person. Thur the wagioltes this limitation a the founder donates his 
progeny that i non exten at the time of he creation of s vag The 
Marais and Malis do nor requie tha the benefice of a ve must 
exar du tie of te eratom cfi meg Thus nag ic vor con 
valid. he Sha and Hanbals egud uch gas alid. The la 
tes however, garda wagffor children in womb as valid," 

About the aus of che win Ieemic lw there can be three poe 
ties one fils under the law of gifts second, i falls under che kw of 
hari: and chic, fll under te law of mheence. The fir propos 
tion apport by Shafi, According wo hi, gis have three type: teo 
ae ner rion and one testartentary The ine rin ate either ulia 
tls, which require maklng of gf along wich the tznefer of posession, or 
they are jadagt mahararc, which takes effect by mete proncuncersent 
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lle fring ofa dese In the eros, no tan f possesion ie eguled 
and the donor becomes complet stranger and the proper s damaged 
by him, he would be lable ri The wagfor aby, sterling to hm. 
Elsi che laser category: The second and third poposiios ar upported 
by he caegoiation of vain che compiltons of the usdions of the 
Prophet Amongst the dx mos authentic books on che midilons of 
Prophet, the sige covered onder he chapter of ug (vil in thre 
of them: Stihl Bui, Sab Muslim and Sanam Ai Dd ad. While 
‘Suc in Mj includes icin Kitab al-Sadagt chai) 

“Ther is, however, a fourth possibilisy of arf being an independent 
branch of aw within Isami a e might no have exited s such during 
the lime ofthe Prophet and cay days of am. However, in the ltr 
perde ie developed ino a separe branch. This hporheir supported 
by ALMudanacans a-Kubrd, which ditiguishes between zadage and 
sages, AL Mughal of ba Qudima o ditingulhesberween che wag 
and adage, The leer becomes lain (binding) wih the mere uterance of 
‘making zsaduga unlike the Former Too of the sx compilations on the 
teadions Sunen al Nd T and Suman aL Tidi have «separate tion 
on warf San LN specific chap fr saa ith che name of 
oed al asad Susan al. Trvadhi has scton on saan tho chapter 
‘aptoned as “Kitab al Aan ena! Tal" (junctions from he Prop). 
An imporant colleion of weditions Sub aal alo has a separate 
chapter onthe soa 

“This clacton in dhe books of eon of Props, however, doe 
not seem an appropriate citron fr judging the satus of che agfithin 
amic law. The casifcation in Figh books could have provided a better 
criterion, Bu given che parallel developments in various branches of lw 
and the diffrence of subject mater dsl by each branch, t is dial o 
obli a formal hierarchy. Howeves ven if he wagf lw could have 

ven inco separate ranch within de llomic legi ysem itis car that 
iti sbserdentto inheritance Law othe een hot he texmencary ag 
{limited to one ied ofthe founders property in accordance with inher 
‘tance la Secondly dhe inheritance law ul, which forbids a willis fvour. 
of egal hee does ot apply co ier vive wngfas itis nox a wi 
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Conclusion 


The above study shows tha the bull of wg lw i derived by using 
legal techniques such as gis analogy) and san (ursi preference, In. 
the ltr period, "orf easton) abo became an important source fr the 
determination of specie legal problems. Thus we ind a egal maxim in 
Js etae, abit ba ea alsa bal srs at establish 
by sie of custom elke what ie established by virtue fan agreed condi- 
tion). Custom was also incorporated into law urder the principle of sin 
orti preference) and principle of mane amd die (pub good and 
necu). Evidence from cour cates sugges thu puter were decided 
according o sf (coton) wher Shara provided no speci injunction. > 

Deapitethe voluminous tratmentof wag in the Feat al emg, 
which comprises fourteen chapters and several subsections, iis clear that 
thie not a compete and exhaustive exposition of wa law. Hiorical 
accounts on the adminsttion of justice in the Muslim world inform us 
bou the existence of imperil decree rmn or qm, which regu. 
lene the mundane air of tt. The irnaym Law was enacted in the 
nan Empire afr the year 1610 AD (1020 AH) which was compila 
'sfar as pole, accoding to che principles of Sheri. Later on the "coe 
tomsand usages wee alter being sanctioned by pedal lade, recorded 
in the books of the Courts snd the Goverment oficer' An Ottoman 
Imperial decree probibcing the gato validate and register as wag the 
property of s debtor is also found in historical records This deere wat 
‘sued by the Oroman Solan Silayman che Magnificent (teigned 926- 
974/1520-1566)."* 
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Je e interesting to note that bath che cuscamary love and impera 
decres are missing For che gl teases dicused In dis adc. Thes 
eate mention tharhecuaomary practice should be taken ino account 
in cermin ciumsances, e, for the interpretation ofthe causes of dhe 
nif ded. They alo eer vo che power o ilr regarding cerain af 
‘ebted matters However, there e no menton of imperi decrees een in. 
‘the Fant al Aor, the compendium complied by the oder of he. 
Emperor. This fct i iatiguing and vases questions about the enr to 
wich ehe lw in Fgh books resctd the acl practice, This bo ic 
questions about the ok of ric Law contained in Fig books in the 
ovemance of sate and sociey in conjunction with odber governance 
‘mechanism within the prevaling eal stem. 

“Apatt om discovering the incompleteness of gf lw contained in 
the ah texts thi amice has alo ientiedinconsitency inthe egal 
‘henry of anf. Throughout cir wot, Malis aris em ta lare been 
"struggling with the lue ofthe ownership of sea propery and c ch 
tionship wih che akeholdes of che wag The resolution ofthis issue was 
crucial in order to empower each takcholder to have hissy n the opera 
on ofihewagfaccoding ro his hae, The majority f juris hold ha the 
naf propery s ransertd to God, yet he wu dissolve wich the apo- 
tary o the male founder. Moreone im eae the founder becomes destitute, 
[he can approach the cour for the cancellation of his ag This rule ves 
reasonable as thee i no point to operating a charitable institution in 
favour of others when the eiginal owner or the founder becomes more 
deserving, Howevet the qi is ako tequited to appoint a matali om 
manga the fly mensben ofthe ound andi case dhe emf ptopersy 
become tele for he nated objesves, according co we juri eve 
to the Founder 2nd his lg hie The stipulations ofthe Founder 2 bo 
required co be strc followed ax if he continues t own weg propery 
ren fer death This ac of lear determination of the ownership of adf 
propery caused many legi and economic problems, which became mani 
Jes with the pasege of tme especially when Islmic i confronted cil 
and English nw during colonia, 

‘the chind nding rates to the ctus of che wagf in sane lav Unlike 
the law oF inermes, the ag lv developed gradually and in eerain 
‘et ic came into confit with ether branches of amie lw. It was ao 
bused o deprive women oftheir share in inheritance. Ache sae tino, 
arf law provided equaiy of examens for both sons and daughters 
efl ral, uelle the inherits lv, hich provides sons with double 
the sare of daughter, Jars were copiint ofthis coca red to 
harmonise boch branches whenever an opportunity rose 


